
STATE OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion
:

o f

ROBERT F. & LIBBY R. MCCAUSLAND :

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Revis ion of  a Determinat ion or  a Refund
ofPersonal Income & Unincorporated Businesp

Taxes under  Ar t i c le  (s )  22  & 23 of  the
ra" law ror ttre ve?!(s),ffiffi :

Sta te  o f  New York
County ofAlbany

John Huhn , being duly sworn, deposes and says that

I€he is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 29th day ofSeptember ,  L977 ,X*le served the within

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon Robert  F. & Libby R.

M c C a u s ] . a n d @ h e p e t i t i o n e r i n t h e w i t ' h i n p r o c e e d i n g ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  seaLed pos tpa ld  wrapper  addressed

as fol lows: Robert  F. & Libby R. McCausland
2660, Carranza Drive
Mission Viejo, Cal i fornia 92675

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the treercGGOSC$lS{

Ef iOebgi pet i t ioner herein and that the address set forth on said l rrapper is the

last known address of the X0@EO0€6ECI$6OflK1p4p6OOfigfi( pet,itioner.

Sworn to before me th is

29tT\ day of September , L9 77.

AFFIDAVIT OF }.,IAILING

rA -3  (2 /76 )



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Stptrnbcr I9r t9?7
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Aqlcrt trr & I.tt&y [. lh0unlmd
aSffi $rrranm lFlvr
Hedon S!,sJo, Caltfonnlr gffiW

Dctr fb. & hl. lh0rntolmdr

Please take notice of the OrAtftm
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s)69g & i€a of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, withinlr llaptht
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

S incere ly ,

ae-fl%?
JmEFB CffiUryrlr
n8,r8ll|e ffitlcffi

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMTSSION

In the Mat ter  o f  the Pet i t ion

o f

ROBERT F. ANd LTBBY R. MCCAUSI,A}$D

for Redetermination of a Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes under  Ar t ic les 22 and 23 of
the Tax Law for the Years l-968, 1969 and
1970 .

DECISION

Petit ioners, Robert F. and Libby R. McCausland, residf,pg

at  26805 earranza Dr ive,  Miss ion v ie jo ,  Cal i forn ia 92675,  have

f i led a pet i t ion for  redeterminat ion of  a  def ic iency or  for

refund of personal income and unincorporated business taxes

under  Ar t ic les 22 and 23 of  the Tax Law for  the years l -968,

l - 969  and  1970 .  (F i l e  No .  00278 ) .

A small claims hearing was held before Phil- ip Mereurio,

S tna1 l  C1a ims  Hear ing  O f f i ce r ,  on  Apr i l  26 ,  L977  a t  9 :15  A .M.e

at the off ices of the State Tax eommission, l l l ro World Trade

Center, New York, New York. Petit ioner Robert F. McCausland

appeared pro se and for his wife, petit ioner Libby R. Mccauslard.

The Income Tax Bureau appeared by Peter Crotty, Esg. (James Morris,

Esg . ,  o f  counse l - )  .



a

- 2

ISSUES

I .  Whe the r  pe t i t i one r  Rober t  F .  McCaus land ' s  ac t i v i t i es

as a mutual  funds wholesaler  for  the years 1968 and 1969 qual i f ied

him for  a  profess ional  exempt ion under  sect ion 703 (c)  o f  the Tax Law.

I I .  Whether  the pet i t ioners,  Rober t  F.  and L ibby R.  McCausland,

properl-y prorated the exemptions, statutory credit and itemized de-

duct ions for  the year  L97A,  wi th  respect  to  a change of  res idence.

F.rNprNGS pF FAqr Ar[p CO_NCLUSTONS OF LAW

1. Pet i t ioners,  Rober t  F,  and L ibby R.  McCausland,  t imely

fi l-ed New York State resident income tax returns for the years L968

and L969. Petit ioner Robert F. McCausl-and did not f i le l{ew York

State unincorporated business tax returns for  sa id years.  The

pet i t ioners f i led a L97O New York State nonres ident  income tax

return and indicated thereon that they were residents of New York

State f rom i lanuary 1,  1970 through September 30,  L97O.

2.  on october  29,  L973,  the Income Tax Bureau issued a

Not ice of  Def ic iency against  pet i t ioners,  Rober t  F.  and L ibby R.

McCausland,  imposing unincorporated business tax upon the business

income received by petit ioner Robert F. McCausland during the years

1968 and L969,  or r  the grounds that  h is  se l l ing act iv i t ies const i tu ted

the carrying on of an unincorporated business and that his income

der ived theref rom was subject  to  unincorporated business tax.  The
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Bureau also prorated the exemptions, statutory credit and

itemized deductions claimed on the petit ioners I LITO nonresident

return due to a change of residence during said year. The refund

of  $1,1-39.51 due for  the year  1970 was appl ied to  the unincorporated

business tax l - iab i l i ty  for  the years 1968 and 1969.

3. Petit ioners moved from New York State to Harl ington,

Texas on September 30,  L97A.

4. Petit ioner Robert F. Mccausl-and was a mutual fund whole-

sa le r  du r ing  the  yea rs  1968  and  1969 .  Dur ing  these  yea rs ,  h i s

work consisted of promoting the sale of shares in various funds

for the principal underwriter, Sharehol-ders Management Company,

in the New York City Metropoli tan area.

5.  Pet i t ioner  Rober t  F.  McCauslandrs dut ies as a mutual

funds wholesaler  were to  induce "gual i f ied broker-dealers"

doing business in  sa id pet i t ioner 's  ass igned ter r i tory  to  become

members of, and to continue as members of a sel l ing group with

Shareholders Management Company and to promote the sale of

shares in  the sa id pet i t ioner 's  ass igned ter r i tory  through "qual i f ied

members"  of  the se l l ing group.

6. Petit ioner Robert F. McCausland stated that he was not

an employee of Shareholders Management Comppny. H€ maintained,
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however, that he was a professional- by virtue of his knowledge

and exper t ise in  h is  f ie ld .

7.  Pet i t ioner  Rober t  F.  McCausland at tended Dar tmouth

col rege and received a Bacherorrs  degree in  Economics.

B.  capi ta l  was not  a  mater ia l  income producing factor

and more than eighty per cent (80/") of his income was derived

from services rendered by him.

9.  That  the act iv i t ies of  pet i t ioner  Rober t  F.  Mccausland

as a mutual  funds wholesaler  dur ing the years 1968 and L969,

a]-though requir ing speciar knowledge and experience, did not

constitute the practice of a profession exempt from the

imposit ion of unincorporated business tax in accordance with

the meaning and in tent  o f  sect ion 703 (c)  o f  the Tax Law.

I0.  That  the aforesaid act iv i t ies of  pet i t ioner  Rober t  F,

Mccausland during the years 1968 and 1969, constituted the

carrying on of an unincorporated business in accordance with

the meaning and in tent  o f  sect ion 703 of  the Tax Law.

11.  That  the exempt ions,  s tatutory  credi t  and i temized

deductions cl-aimed by the petit ioners for Lhe year l-970 were

properry prorated, with respect to their change of resid€flc€r
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by the Income Tax Bureau in accordance with the meaning

intent  o f  sect ion 654 of  the Tax Law.

L2. that the petit ion of Robert F. and l, ibby

is  denied and the Not ice of  Def ic iency in  the sum

issued on October  29,  L973 is  susta ined.

R .

o f

McCausland

$3  , 667  . 96

DATED: Albany, Nei^/ york

September  2 ! ,  1977

STATE TAX COMMISSION

/PRESTDENT

COMMISSTONER

COMMISSIONER


